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17. Switched access service has two components. “Originating access 

service” occurs when a call originates on a LEC’s network and is routed to USA 

DataNet for completion in another locality. “Terminating access service” occurs when 

USA DataNet routes a long-distance call over USA DataNet’s network to a local 

network or through a LEC for completion to an end-user customer in the local area 

served by the plaintiffs. 

18. Generally, plaintiff provides originating and terminating access services 

at rates set forth in tariffs filed with the FCC and state PSCs (“Plaintiffs Tariffs”). 

19. Plaintiffs’ Tariffs were in full effect during all periods relevant to this 

action. 

20. When tiled and approved by the FCC, plaintiffs tariffed rates are 

presumed reasonable pursuant to an FCC requirement that forbids a party that 

receives tariff services, but is dissatisfied with the rates, from refusing to pay the 

tariffed rate. Instead, any party seeking to challenge a !ariffed rate must pay the 

tariffed rate and then file a complaint with the FCC challenging the rate. 

21. Tariffs also establish billing and payment protocols as well as protocols 

for disputing switched access invoices. 

22. In particular, plaintiff has provided defendant interstate originating 

access service from on or about August 1999 through present. 
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23. In accord with the tariff on file with the FCC, the charges for the 

interstate originating access services supplied by plaintiff Frontier to defendant USA 

DataNet during said period of time are $679,066.20, which amount continues to 

increase as more services are used by USA DataNet. 

24. Frontier has submitted monthly invoices to USA DataNet for the 

charges. 

25. USA DataNet has not paid and refuses to pay for said invoiced 

interstate originating access service charges, despite due demand therefore and 

complete failure to set forth a proper objection. 

26. In accord with the tariffs on file with the FCC, Frontier is entitled to 

collect late payment charges on account of the unpaid invoices in the total amount of 

$251,457.50. 

FIRST CAUSE OF ACTION 

27. Frontier repeats and realleges the allegations in paragraphs 1-26 as if 

fully set forth herein. 

28. Defendant USA DataNet has breached its obligation to pay Frontier for 

amounts due for interstate originating switched access services in the amount of at 

least $679,066.20, plus late fees in the amount of $251,457.50, and Frontier has 

been damaged thereby. 
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SECOND CAUSE OF ACTION 

29. Frontier repeats and realleges the allegations in paragraphs 1-28 above 

as if fully set forth herein. 

30. On a regular billing cycle, an account was stated between Frontier and 

USA DataNet, and upon each such account a balance was due and agreed to be due 

to Frontier from USA DataNet. 

31. As of February 1, 2005, the account stated between Frontier and USA 

DataNet was in the total amount of $679,066.20 ("Account Stated"). 

32. The accounts were each delivered to, accepted by and retained by USA 

DataNet without objection. 

33. 

34. 

No part of the Account Stated has been paid although duly demanded. 

On account of the foregoing, there is justly due and owing from USA 

DataNet the sum of at least $679,066.20, plus late fees in the amount of 

$251,457.50. 

THIRD CAUSE OF ACTION 

35. Frontier repeats and realleges the allegations in paragraphs 1-34 above 

as if fully set forth herein. 

36. Frontier has conferred benefits upon USA DataNet by providing USA 

DataNet with valuable interstate originating switched access services. 

37. USA DataNet accepted, used and enjoyed these switched access 

services during the time periods stated above. 
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38. It was foreseeable that Frontier expected to be paid for the switched 

access services provided to USA DataNet. 

39. USA DataNet has failed to pay Frontier for the interstate originating 

switched access service charges it lawfully owes to Frontier as required by the tariffs. 

40. It would be inequitable and unjust if Frontier were to receive no 

payment for the services that have been provided to USA DataNet and USA DataNet 

would be unjustly enriched if it were not required to make such payment. 

41. On account of the foregoing, Frontier is entitled to judgment in an 

amount equal to the value of the unpaid switched access services provided to USA 

DataNet. 

FOURTH CAUSE OF ACTION 

42. Frontier repeats and realleges the allegations in paragraphs 1-41 above 

as if fully set forth herein. 

43. USA DataNet is required to pay Frontier’s interstate originating 

switched access charges as set forth in its federal tariffs. 

44. USA DataNet has failed to pay Frontier the access charges as required 

by the tariffs. 

45. Section 201 (b) of the Communications Act, 47 U.S.C. 5 201, requires, 

among other things, that all practices in connection with communication services be 

“just and reasonable”, and states that all unjust and unreasonable practices are 

unlawful. 
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46. USA DataNet has engaged in an unreasonable practice of refusing to 

pay Frontier for interstate originating access services it continues to utilize. 

47. USA DataNet has engaged in improper self-help by refusing to pay 

Frontier the access charges that are lawfully owed. 

48. USA DataNet’s refusal to pay the access charges contained in Frontier’ 

respective tariffs constitutes an unreasonable practice in violation of the federal law 

referred to above. 

49. As a result of USA DataNet’s unlawful practice of refusing to pay for 

lawfully tariffed services, Frontier has been damaged in an amount to be established 

at trial. 

50. Because USA DataNet‘s conduct was willful and malicious and 

includes, infer alia, an intentional refusal to abide by filed tariffs, and the laws of the 

United States, and illegal self-help, Frontier is entitled to an award of attorney fees, in 

an amount to be determined by the Court. 

WHEREFORE, plaintiff Frontier demands the following relief: 

A. On the First and Second Causes of Action, judgment for Frontier in the 

amount of at least $679,066.20, plus late fees in the amount of $251,457.50; 

B. On the Third Cause of Action, judgment for Frontier for the 

presumptively fair value of the switched access services as determined by Frontier’s 

respective tariffs. 
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C. On the Fourth Cause of Action, attorney’s fees in an amount to be 

determined by the Court; 

D. Together with interest, and the costs and disbursements of this action, 

and for such other and further relief as to the Court deems just and equitable. 

Dated: February 10, 2005 
WOLFORD 8 LECLAIR LLP 

lsl Paul L. Leclair 
Paul L. Leclair, Esq. 
Attorneys for Frontier Telephone of 
Rochester, Inc. 
600 Reynolds Arcade Building 
16 East Main Street 
Rochester, New York 14614 
Telephone: (585) 325-8000 

__ 



EXHIBIT C 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

FRONTIER TELEPHONE OF ROCHESTER, INC., 

PLAINTIFF, 

V. 

USA DATANET Cow., 

DEFENDANT. 

NOTICE OF MOTION 

CASE No. 05 CV 6056 (CJS) 

ORAL ARGUMENT REQUESTED 

PLEASE TAKE NOTICE that upon the annexed Declaration of Jerauld E. Brydges, Esq., dated 

March 31, 2005, with the attached exhibits; the declaration of Edward F. White, Esq., dated March 

3 1,2005, with exhibits; and the accompanying Memorandum of Law, defendant USA Datanet COT., 

by and through its attorneys, Harter, Secrest & Emery LLP and Kelley Drye Sr Warren LLP, will 

move this Court, at a date to be determined by the Court, before Hon. Charles J. Siragusa at the 

United States District Court, Western District of New York, 100 State Street, Rochester, New York, 

14614, for an order (1) dismissing the complaint, without prejudice, based upon the doctrine of 

primary jurisdiction, or (2) in the alternative, dismissing the complaint for failure to state a claim 

upon nhich can be granted pursuant lo F.R.C.P. 12(b)(6), and (3) granting defendant such other and 

further relief which as to the Court may seem just, proper and equitable. 

PLEASE TAKE FLXTHER NOTICE that the moving party intends to file and serve reply papers 

pursuant to Local Rule 7.l(c). The opposing party is therefore required to serve opposing papers at 



least eight (8) business days prior to the return date of this motion. Oral argument is requested on 

this motion. 

March 3 1,2005 HARTER, SECREST & EMERY LLP 

By: siJerauld E. Brvdees 
Peter H. Abdella 
pabdella@hselaw.com 
Jerauld E. Brydges 
jbrydges@hselaw.com 
1600 Bausch & Lomb Place 
Rochester, New York 14604 
( 5 8 5 )  232-6500 

-and- 

KELLEY DRYE & WARREN LLP 

Brad E. Mutschelknaus 
bmutschelknaus@kelleydrye.com 
Todd D. Daubert 
tdaubert@kelleydrye.com 
1200 19Ih Street,N.W. 
Suite 500 
Washington, D.C. 20036 

Artorneys for Defendant USA Daronet Corp. 

To: Paul L. Leclair, Esq. 
Wolford & Leclair LLP 
Attorneys for Plaintiff 

600 Reynolds Arcade Building 
Rochester, New York 14614 
pleclair@wolfordleclair.com 

Frontier Telephone of Rochester, Inc. 

mailto:pabdella@hselaw.com
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Defendant US Datanet Corp. (“USA Datanet”) respectfully submits this Memorandum of 

Law in Support of its Motion to Dismiss the Complaint of plaintiff Frontier Telephone of 

Rochester, Inc. (“Frontier”). 

SUMMARY OF ARGUMENT 

USA Datanet is a provider of Internet Protocol (“IP”) enabled services, which are 

commonly referred to as Voice over Internet Protocol (“VoIP”) services, throughout the state of 

New York. In order to provide VoIF’ services, USA Datanet purchases originating 

telecommunication services from a third-party carrier, PaeTec Communications, Inc. (“PaeTec”), 

nhich is a competitive local exchange carrier (“CLEC”) within the meaning of the 

Telecommunications Act of 1996 (the “Act”), 47 U.S.C. tj 151 erseq. PaeTec is interconnected 

with the Plaintiff, which is an hicumbent Local Exchange Carrier (“ILEC”) within the meaning 

ofthe Act. (Complaint, 19) (Attached as Exhibit A to the Declaration of Jerauld E. Brydges 

dated March 3 I ,  2004 [“Brydges Decl.”]). USA Datanet does not exchange any  traffic with 

Plainti% Rather, all traffic originated by Plaintiffs end user customers is  handed off to PaeTec, 

the third party CLEC from which USA Datanet purchases all originating telecommunications 

services, which in turn hands the traffic off to USA Datanet. 

Section 25 1 (a)( 1) of the Act requires all telecommunications carriers, upon request, to 

“interconnect directly or indirectly with the facilities and equipment of other telecommunications 

cainers , . , .” 47 U.S.C. 5 251(a)(l). The rules, regulations and rates governing inter-carrier 

interconnection and compensation are established in the Act, in a myriad of rules and nilings 

issued by the Federal Communications Commission (“FCC” or “Commission”) and in the 

interconnection agreemcnts (”ICAs”) that are negotiated and arbitrated between CLECs and 



ILECs pursuant to Section 252(a)(l) to effectuate that network interconnection.’ Plaintiff and 

PaeTec are signatories to an ICA, and thus are subject to the rates, terms and conditions of that 

1CA.2 Plaintiff alleges in this Complaint that Defendant has improperly refused to pay for 

originating switched access service for traffic originated by Plaintiffs customers. (Complaint, 

11 1 and Counts I-IV). 

The disagreement between Plaintiff and Defendant involves IF’-enabled or VoIP services, 

which is the newest and most rapidly evolving of communications technologies and services, and 

Plaintiffs complaint raises complicated issues about the respective rights and responsibilities of 

the Plaintiff, the Defendant and third-party CLECs under ICAs between Plaintiff and third party 

camers, federal law, and various tariffs of the Plaintiff. The Complaint involves -with as little 

acknowledgment of the fact as Plaintiff can manage and no mention of the role of third-party 

carriers in this dispute - some ofthe most complex, controversial and unsettled areas of modem 

telecommunications law. 

Resolution of this lawsuit will require, at a minimum: (1) a determination as to whether 

an interconnection agreement (or which of at least two telecommunications tariffs) applies to 

particular circuits and traffic; (2) an interpretation of the interplay of an interconnection 

Section 252(a)(1) states: “Upon receiving a request for interconnection, services, or 
network elements pursuant to section 25 1, an incumbent local exchange carrier may 
negotiate and enter into a binding agreement with the requesting communications canier 
or carriers without regard to the standards set forth in subsections @) and (c) ofsection 
251 of this title. The agreement shall include a detailed schedule of itemized charges for 
interconnection. . . _” 47 U.S.C. 8 252(a)(1). 
The Court may consider the ICA even though it is not attached to the Complaint because 
the ICA is integral to the Complaint. Chambers v. Time Warner Znc., 282 F.3d 147, 153 
(2d Cir. 2002) (on a motion to dismiss, court may consider a document which is integral 
to the Complaint); Schnall v. A4aritte Midland Bank, 225 F.3d 263,266 (2d Cir. 2000); 
Internarional Audioiexi h’etwork v. .4merican Telephone and Telegraph Co., 62 F.3d 69, 
72 (2d Cir. 1995). A copy of the current ICA between Frontier and PaeTec is appended 
to the accompanying Declaration of Eduard F. White dated March 31,2005 (“White 
Decl.”) as Ex. B. 
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n E C s  pursuant to Section 252(a)(1) to effectuate that network interconnection.’ Plaintiff and 

PaeTec are signatories to an IC.4, and thus are subject to the rates, terms and conditions of that 

ICA.2 Plaintiff alleges in this Complaint that Defendant has improperly refused to pay for 

originating switched access service for traffic originated by Plaintiffs customers. (Complaint, 

1 and Counts I-IV). 

The disagreement between Plaintiff and Defendant involves IP-enabled or VoIP services, 

which is the newest and most rapidly evolving ofcommunications technologies and services, and 

Plaintiffs complaint raises complicated issues about the respective rights and responsibilities of 

the Plaintiff, the Defendant and third-party CLECs under ICAs between Plaintiff and third party 

carriers, federal law, and various tariffs of the Plaintiff. The Complaint involves -with as little 

acknowledgment of the fact as Plaintiff can manage and no mention of the role of third-party 

carriers in this dispute - some of the most complex, controversial and unsettled areas of modem 

telecommunications law. 

Resolution of this lawsuit will require, at a minimum: (1) a determination as to whether 

an interconnection agreement (or which of at least two telecommunications tariffs) applies to 

particular circuits and traffic; (2) an interpretation of the interplay of an interconnection 

Section 252(a)(1) states: “Upon receiving a request for interconnection, services, or 
network elements pursuant IO section 251, an incumbent local exchange carrier may 
negotiate and enter into a binding agreement with the requesting communications carrier 
or carriers without regard to the standards set forth in subsections (b) and (c) of section 
251 of this title. The agreement shall include a detailed schedule of itemized charges for 
interconnection . . . .” 47 U.S.C. 5 252(a)(1). 
The Court may consider the ICA even though it is not attached to :he Complaint because 
the ICA is integral to the Complaint. Chun~bers  v. Time Warner Inc., 282 F.3d 147, 153 
(2d Cir. 2002) (on a motion to dismiss, court may consider a document which is integal 
to the Complaint); SchnaN v. hfurine Midland Bank, 225 F.3d 263, 266 (2d Cir. 2000); 
Inrernational dudiotext Xetwork v. .41nerican Telephone and Telegraph Co., 61 F.3d 69, 
72  (2d Cir. 1995). A copy of the current ICA between Frontier and PaeTec is appended 
to the accompanying Declaration of Edward F. White dated March 3 1,2005 (“White 
Decl.”) as Ex. B. 
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agreement and federal and state telecommunications tariffs under strict and developing federal 

and state telecommunications law and policy; (3) a mastery of the technical detiails of IP traffic 

against the backdrop of policy and regu!ations developing at the FCC, including policies and 

proposed regulations currently under review but yet to be announced by the FCC; and (4) a 

pronouncement of telecommunications policy in advance of the FCC and the consequent 

likelihood of  inconsistent rulings between this Court and the FCC. 

Plaintiffs Complaint ignores the relevant law and fails even to mention the applicable 

ICA, the actual party with which Plaintiff exchanges the traffic at issue, and the regulatory 

uncertainty surrounding the issues it raises, all in the hope this Court will misapprehend the case 

as a simple billing dispute. It is not. Instead, the central issue underlying this Complaint is 

Xbhether, where, and to what extent access charges may be applied to E'-enhanced services, 

including VoIP. The FCC currently is addressing this very issue and the complex tangle of 

policy, technology and law it raises, as set forth in detail below. The FCC has made clear that 

the issue raises public policy concerns of national importance which fall within the agency's 

exclusive jurisdiction, mandate and expertise. Accordingly, this case should be dismissed 

~vi~hourpreprlice under the doctrine of primary jurisdiction so that these difficult and currently 

pending questions can be decided in the first instance by the FCC, the federal agency charged by 

Congress with interpreting federal communications tariffs, interpreting law regarding 

interconnection agreements, and setting national telecommunications policy. Alternatively, the 

Court should dismiss the Complaint with prejudice because the asserted claims fail as a matter of 

law. 

STATE8IENT OF BACKGROUND 

Perhaps no industry In history has gone through the type of legal and technological 

turbuleiice that has affected. and continues to affect, the telecommunications industry. In the 
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space of only 20 years, the industry has gone through two legal revolutions - the first being the 

break-up of AT&T; the second, initiated with passage of the Telecommunications Act of 1996, is 

ongoing as of this date. At the same time, the industry bas been, and continues to be, roiled by 

technological change so rapid and so profound that the law has simply been unable to keep pace. 

Describing the full panoply of changes that have occurred to telecommunications law and 

regulation, even in only the past few years, would take volumes. But some basic background is 

essential for the Court to understand the issues underlying the Frontier Complaint. 

A. Divestiture - The Break-ur, of the Bell Svstem 

Prior to 1984, the telecommunications industry consisted largely of a single entity - 
AT&T and the associated Bell System. Interstate services were provided by AT&T and were 

regulated by the FCC. Local and intrastate toll services were provided by AT&T’s affiliated 

local Bell Operating Companies, or a few independent local companies such as Rochester 

Telephone (now the Plaintiff Frontier),which were regulated by the state Public Utility 

Commissions. For most purposes and especially where consumers and small businesses were 

involved, the Bell System offered one product - voice telephony. 

In 1982, AT&T entered into a Consent Decree that broke up the Bell System. See Unired 

States v. A T &  T ,  552 F. Supp. 131 (D.D.C. 1982), affd mem., 460U.S. 1001, (1983). AT&T 

itself remained an “interexchange” (“IXC”) or long distance camer. Its local affiliates (local 

exchange companies, the local phone company) became the Bell Operating Companies 

(“BOCs’?, which were grouped into Regional Bell Operating Companies (“RBOCs”), all of 

which are Incumbent Local Exchange Companies (“ILECs”). .4T&T and other IXCs were 

allo\ved IO compete with each other in the long distance market, but were excluded from 

competing in local telephone markets. Reciprocally, BOCs were prohibited by the Consent 

Decree governing the AT&T break-up from offering long distance “interexchange” service. 
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. . . .  . 

BOCs were required, however, to interconnect with M C  networks to carry outbound calls from 

their local customers lo the IXC networks and, conversely, inbound long distance traffic directed 

to their end user customers. 

One significant consequence of the breakup of the Bell System was that it destroyed the 

system of intra-corporate financial transfers that subsidized local telephone service rates with 

revenues from artificially inflated long distance rates. To help offset the revenue loss to the 

BOCs from the divestiture, the Court implementing the Consent Decree and the FCC developed 

a system that required IXCs to pay local exchange carriers “access charges” to originate and 

terminate their long distance traffic. Access charge rates are intentionally artificially inflated to 

preserve subsidies to the ILECs that keep (or at least are alleged to be necessary to keep) local 

rates sufficiently low so as to encourage universal ~ e r v i c e . ~  

This system of artificially inflated access charges, in turn, artificially inflated long 

distance rates. It did not, however, inhibit the development of long distance competition for two 

reasons. First, BOCs were required by the terms of the Consent Decree to provide non- 

discriminatory access to all D(Cs at non-discriminatory rates. All IXCs were paying artificially 

inflated rates for access but they were paying equally inflated rates. Second, and critically, 

BOCs were prohibited from competing with lXCs in the long distance market. Had they been 

peimitted to compete, the access charge system would have given them a massive advantage 

because their actual cost of terminating calls on behalf oftheir o w n  long distance customers 

3 As the FCC explained recently in its ”faice ofproposed Rulemaking regarding IF’- 
Enabled Services, “Section 69.5@) of the Commission’s Rules states that: ‘[clarrier’s 
carrier charges shall be computed and assessed upon all interexchange carriers that use 
local exchange witching facilities for the provision of interstate or foreign 
telecommunications services.’ 47 C.F.R. 3 69.5. To keep local telephone rates low, 
access charges traditionally have exceeded the forward-looking economic costs of 
providing access services.” In re P-Enabled Services, Norice ofProposed Rulemaking, 
19 FCC Rcd 4863, 61 n.175 (2004) (“IP-hi‘PRM’) (citations omitted) (Brydges Decl. 
Exhibit B). 
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would have been mateiially lower than the access charge costs that their IXC competitors would 

incur to complete identical calls on behalf of their customers. Divestiture and  the development 

of the access charge system was the first revolution of the modem era in telecommunications. 

B. The Telecommunications Act of 1996 fthe “Act”) 

Passage of the Telecommunications Act of 1996 sparked the second revolution in 

telephony. See Pub. L. NO. 104-104, 110 Stat. 56 (1996), amending the Communications Act of 

1934, codified at 47 U.S.C. 4 151 el seq. Congress adopted the Act in order to introduce and 

foster competition for local telephone services. AT&T Corp. v. Ioiw Util. Bd, 525 US. 366, 370 

(1 999). By ending the “long-standing regime of state-sanctioned monopolies,” the Act 

“fundamentally restructure[d] local telephone markets.” Id. at 371. 

The Act, which completely rewrote the law governing telecommunications competition 

in the United States, is not an exemplar of linguistic or intellectual clarity. Nonetheless, the 

basic structure of the Act is reasonably strai$tfonvard. First, the Act requires the removal of 

roadblocks to local telephone competition so that new market entrants - the CLECs - could offer 

consumers a competitive alternative to the 3OCs in the local telephone markets. Seegenerally 

47 U.S.C. $271. Second, in order to create incentives for the BOCs to cooperate in removing 

the roadblocks to local telephone competition, the BOCs were to be permitted to offer long 

distance service in competition with IXCs - a market the BOCs had been forbidden to enter- as 

soon as the FCC determined that certain roadblocks to competition had been sufficiently 

removed. 47 U.S.C. $ 271. The clear Congressional intent was to foster increased competition 

in both the local and long dis!ance markets. 

Opening local telephone markets to genuine, sustainable competition was, and still is, an 

enormous undertaking. Local telephone service was in most cases a monopoly service. Indeed, 

111 many locations, local competition was prohibited by law. Even where it was not prohibited, 
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the market exhibited so many characteristics of a monopoly that local competition could not 

develop without regulatory intervention. 

The Act provided that intervention in the form of a wide range of statutory obligations 

imposed on all carriers, and special obligations imposed on the BOCs, to help CLECs overcome 

the natural incumbent advantages enjoyed by the ILECs.‘ The most obvious of these ILEC 

advantages was that the each ILEC already served all the customers in its geographic region, and 

owned all of the wiring and switching equipment available to reach those customers. Unless the 

ILEC voluntady agreed - or, as was the case with all of the ILECs, was compelled to agree - to 

interconnect its network with the nascent’nehvorks of new entrant CLECs, the new entrant 

CLEC and its prospective customers could not complete calls to, or receive calls fiom, any 

customer served by the ILEC - which meant nearly everyone. Mandatory interconncction 

therefore was essential if there was to be any local competition. 

The Act provided that interconnection mandate. Specifically, the Act requires ILECs to 
* 

pennit CLECs to interconnect with their networks “at any teclu~ically feasible point within the 

[incumbent] carrier’s network.” 47 U.S.C. $ 251(c)(2)(B). The only legal basis an ILEC has to 

deny interconnection at any particular point is by proving that interconnection at such point is 

not technically feasible. 47 C.F.R. 8 51 .305(e).5 

C. Access Charges Eschanoed Between Competitive Carriers Under  the Act 

The Act recognizes that the type of network interconnection necessary to facilitate local 

competition raises issues beyond mere questions of engineering. Since the power to tax is the 

1 Section 271(c)(2)(B) sets out a 14 point checklist of interconnection obligations that a 
BOC must satisfy before i t  can be permitted to offer interLATA (long distance, 
interexchange) service. 47 U.S.C. $ 271. 
See also MCI Telecominunicatioii Corp. v. Bell Atlantic-Pennsylvania, 271 F.3d 491,5 17 
(3rd Cir,, 2001); U S  West Coininunications v. AT&T Comniiriiicatioi?~ ofthe Pacijic 
,Vonhwest, hic., 31 F. Supp. 2d 839, 852 @.Or. 1998). 

5 
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power to destroy: the Act specifies that interconnection rates must be cost based and non- 

discriminatory. Hence, Section 252(d)(1)(.4) of the Act specifies that the “just and reasonable 

rate [for the interconnection of facilities and equipment] . . . shall be based on thecost 

(determined without reference to a rate-of-retum or other rate-based proceeding) of providing the 

interconnection. . . .” 47 U.S.C. 5 252(d)(l)(A) (emphasis added). Access charges, with their 

inherent subsidy systems derived from rate-of-return proceedings, are not applicable to 

interconnection traffic carried between ILECs and CLECs. 

The econonlics undelpinning this statutory requirement are not complex. Competition in 

the local telephone markets would never develop if CLEC new market entrants must pay the 

ILEC artificially inflated access charges that exceed the ILEC’s actual costs. Under these 

circumstances, the ILECs, including Plaintiff, have every incentive to make interconnection 

inefficient and uneconomic. When they succeed, they obtain an unfair and aitificial competitive 

advantage. As a result, the industry has faced constant disputes over when and how KECs and 

CLECs should interconnect, and how much CLECs should pay to interconnect their networks 

with the ILECs. 

D. Technologv Utilizing Traditional Telephone Circuitry 

The problems of setting interconnection rates have been exacerbated by the explosion of 

new technologies and service proyiders offering telecommunications products and services in 

various niarltets. An industry that started with one monopoly firm offering only a very few 

products has fractured into hundreds of firms selling dozens of different products in numerous 

categories of product types. Besides ILECs like Plaintiff and CLECs, there are also 

interexchange carriers (“1XCs”) that sometimes are called ”long distance carriers,” Least Cost 

M’Culloch v. StazeofMat-jla~td, 17 U.S. 316 (1819). 6 
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. . 
Routers, wireless carriers, Internet Service Providers (“ISPs”), Enhanced Service P:oviders 

(“ESPs”) like Defendant, companies that offer VoIP as software on existing telecommunications 

or cable lines and through the public Internet, and other V o P  service providers offering still 

different services over dedicated networks.’ 

Not only is there a broad array of players in this industry, but there is an extraordinary 

range of services offered and transmission methods employed. The most obvious development 

has been the increased transmission of data as well as voice services over standard telephone 

lines. Most consumers are only marginally aware ofjust how much non-voice comrnunication 

they can and do send over a standard voice phone h e .  Facsimiles are an obvious example. Of 

course, dial-up Internet services over local, standard telephone lines are another widely-known 

example. Indeed, it is the rare teenager who is unaware that he or she can coinmunicate over the 

Internet with the far reaches of the world using a local phone line and paying local service phone 

rates. This is possible because, although these htemet calls are jurisdictionally interstate, the 

FCC has exempted all calls that involve “enhanced services” from the switched access system. 

See: e.g., Amendments of Part 69 of the Commission’s Rules Relating to Enhanced Service 

1 The FCC has explained: 
IF’-enabled “services” could include the digital communications capabilities of 
increasingly higher speeds, which use a number of transmission network 
technologies: and which generally have in common the use of the Internet Protocol. 
Some of these may be highly inanaged to support specific communications functions. 
p-enabled “applications” could include capabilities based in higher-level software 
that can be invoked by the customer or on the customer’s behalf to provide functions 
that make use of communications services. Because both of these uses of IP are 
contributing to important transformations in the communications environment, this 
Notice seeks commentary on both. . . . 

IP-NPRM, 7 1 n.1 (Brydges Decl. Ex. B) 
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. . . . .. . . . . . . . . . . . . . .. . . . , . .... . 

Providers, Order, 3 FCC Rcd 2631 (1988) (3rydges Decl. Ex. C)@reserving the exemption 

from interstate access charges for enhanced service providers (“ESPS’’)).~ 

With the introduction of a variety of forms of broadband network designs, the explosion 

of the Internet and ownership of personal computers, telecommunications service providers 

began to offer a variety of new services in new forms. A voice telephone call that once had to be 

carried from a standard telephone over copper wire that runs from the outside of a residence 

under the street to the central office of a local phone company, and into the public switch 

network, today might instead be carried by the local cable TV company over coaxial cable to its 

own switch, and then handed off either to an IXC or to a local telephone provider. That switch 

may be a standard telephone switch or a “packet” switch. Legally, the call may be “ e n h a n d  

or not, within the meaning of nascent and evolving FCC regulations and guidelines. A call also 

may be initiated and/or terminated on a wireless network which is subject to a separate 

regulatory regime. Increasingly, new companies are offering computer software that runs 

telephone service through individually-owned personal computers to other computers. See, e.g., 

Petition for Declaratory Ruling that Pulver.com’s Free World Dialup is Neither 

Telecommunications Nor a Telecommunications Service, Memorundurn Opinion und Order, 19 

FCC Rcd 3307 (2004) (Brydges Decl. Ex. D) (declaring Pulver.com’s Free World Dialup 

offering an unregulated information service subject to the Commission’s jurisdiction). 

E. Internet Protocol Traffic 

It is also pertinent to Frontier’s Complaint that voice telephone calls, wholly or in part, 

are being translated into computerized packets of information to be sent either over private 

networks, or openly ober the Internet to their destination point. These packets of data may pass 

e An enhanced service was defined as ”any offering over the telecommunications network 
which is more than a basic transmission service.” Federal-State Joint Board on Universal 
Service, 13 FCC Rcd 1 1 5 0 1 , ~ 2 5  (1998) (Brydges Decl. Ex. E). 
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